Since 2005, the who fctc is binding on the Netherlands. Since that time, the Dutch courts have addressed Articles 8.2 and 5.3 fctc on three occasions. In this article, we review these three cases in order to analyze the legal enforceability of Articles 8.2 and 5.3 fctc in the Netherlands. Special attention is paid to the role the guidelines and recommendations adopted by the Conference of the Parties played in these cases. We observe that the legal enforceability of both articles depends on the specific circumstances of the case. We argue that the Dutch courts should have given more careful consideration to the fctc guidelines and recommendations.
Introduction
In three recent cases before Dutch courts, civil society organizations held the Dutch government accountable for violating the who Framework Convention on Tobacco Control (fctc).1 While the judgments by the courts did not all lead to a violation of the fctc, this body of case law sets an interesting trend, since in the Dutch setting the fctc is directly applied and enforced before the Dutch courts. In one case, human rights standards also played an important role.
Due to the Dutch moderate incorporist system, treaties automatically form part of the Dutch legal order after ratification. In addition, contrary to states with a transformist system, the only requirement for international provisions in the Dutch domestic order to be judicially enforceable is that they should have direct effect according to Article 94 of the Dutch Constitution. According to settled Dutch case law, direct effect in the Dutch domestic order means that the treaty provision concerned should be sufficiently precise and unconditional.3 Given the direct applicability, Dutch legal practice provides an interesting testing ground for assessing the domestic applicability of the fctc. It complements the increasing worldwide reliance on the fctc in courts4 and creates a worthwhile precedent for other fctc State Parties. To contribute to the analysis of this global trend, we examine recent Dutch case law in relation to Articles 8.2 and 5.3 fctc.
In order to clarify the fctc provisions, the governing body of the fctc, the Conference of the Parties (cop),5 has clarified certain provisions of the Convention through the adoption of a set of guidelines, including in relation to Articles 8.2 and 5.3. The guidelines for Articles 8.2 and 5.3 were adopted unanimously by the cop and include several recommendations for State Parties on If the resulting change to be achieved in the national judicial system on the grounds of the treaty provision is implicit and described in sufficiently precise terms, the mere fact that the regulator or the government is free to decide on matters of policy concerning the proposed measures in regard to the result realization does not prevent the provision from having direct effect. Whether such an impact exists depends on the question whether the provision can function as an objective right in the context concerned, whereby it is invoked. In contrast to what the State argues, the mere existence of freedom to determine one's choice or policy does not imply that there is no direct effect (produced) (see Hoge Raad 9 April 2010, ecli:nl:hr:2010:bk4549, nj 2010,388 (sgp)).12 Article 8.2 fctc is, according to the Court of Appeal, clear and concrete with regard to the result it aims to realize on the national level, i.e. effective protection against exposure to tobacco smoke in the prescribed places.13 As such, both the Court of Appeal and the Dutch Supreme Court were of the opinion that Article 8.2 fctc is sufficiently clear for adjudication before a court of law.
The Court of Appeal has decided that Art. 8 par. 2 of the who Framework Convention imposes an obligation to offer accessible effective protection against exposure to tobacco smoke and make it visible in places indicated in the article paragraph, whereby public buildings ('indoor public places') include small cafes. The text of this provision, as well as the objective of the Treaty, implies that this protection -i.e.: prevention of health hazards and death resulting from being exposed to tobacco smoke -is valid for everyone who enters or wants to enter such places.14 Both courts continued by stating that the imposed obligation of Article 8.2 fctc is to offer effective protection against the exposure of tobacco smoke in the indicated places, such as public buildings and indoor public places, which include small cafes of 70 square meters. Consequently, according to the courts, in the circumstances of this case the exemption decree of July 2011 was in conflict with Article 8.2 fctc. By virtue of Article 94 of the Dutch Constitution, the international provision (i.e. Article 8.2 fctc) prevailed over the national provision, ensuring that the national decree was set aside. Although in the specific circumstance of this case Article 8.2 fctc was legally enforceable before the Dutch court, the judgments made no reference to the guidelines and recommendations relating to Article 8.2. In Dutch tobacco case law, as shall be discussed in relation to the second can case below, it is interesting that the specific circumstances of the case play a role in deciding whether the treaty provision concerned is legally enforceable.
The Second can Case: Exemption of the Total Smoking Ban in Lockable, Publicly Accessible Places; Article 8.2 Not Legally Enforceable
In the second can case concerning Article 8.2 fctc, the Court of First Instance in The Hague was unwilling to grant direct effect to Article 8.2 fctc.15 On 1 January 2015, another governmental decree was adopted which made an exception to the smoking ban for lockable locations in publicly accessible places. This decree was based on Article 10.2.b of the Dutch Tobacco Act, according to which it is legitimate to make an exemption for the smoking ban in publicly accessible places by way of governmental decree.
can sued the Dutch government for violating Article 8.2 fctc by accepting this decree. Again, the questions addressed were whether Article 8.2 fctc has direct effect in the domestic legal order in the sense of Article 94 of the Dutch Constitution and, if so, whether the measure constitutes a breach of Thank you for attending Biggelaar Tabak in Roosendaal today. We are glad that you could find the time to take cognizance of the production process of semi-manufactured tobacco. It was also a pleasure to share some of the concerns that exist among the members of the Association of Dutch Tobacco Industry. At your request, I can send you the PowerPoint presentations used by the speakers.24
In the complaint, Article 5.3 fctc is read in conjunction with the fctc's guiding principles and recommendations, human rights provisions and the due diligence criteria as grounded in civil law. The Netherlands was one of the key facilitators for the adoption of the guidelines and recommendations that relate specifically to Article 5.3 fctc.25 The complaint submits that these guidelines should be taken into account given their status as 'subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions' as stipulated by Article 31 of the Vienna Convention on the Law of Treaties.26
The complaint subsequently argues that Article 5.3 fctc forms an operationalisation of a range of constitutional and human rights provisions, in particular the rights to life and health.27 The link between the fctc and the right to health is firmly established in the Preamble to the fctc, which explicitly To emphasize the importance of the right to health, the complainant quotes the reference to the right to health in the Preamble of the fctc.29 In this context, the complaint underlines the crucial involvement of governments in the protection of health.30
The Court of First Instance in the Hague ruled that Article 5.3 fctc is insufficiently precise for the Court to rely on in the present case.31 In this regard, the Court drew a comparison with (the arguably more precise) Article 8.2 fctc, which was granted direct effect in the above-mentioned can i decision of 10 October 2014. The Court argued that Article 5.3, given its imprecise wording, cannot be seen as a specification of the rights to life and health under the human rights treaties. As such, the Court did not explore the question of whether the evidence provided on the arguably frequent contact between the government and the tobacco industry amounted to a violation of the aforementioned international treaty provisions. This approach reflects the reluctance on the part of Dutch courts to adjudicate cases on the basis of open-ended international norms,32 as is also evidenced by the can ii case discussed above. In the Philip Morris case, the Advocate General confirms the impact the fctc and its Guidelines have on eu law and policy: '75. … Although this is not apparent from the wording of the Framework Convention itself, it is clear from the Guidelines for Implementation of Articles 9 and 10 which were adopted by the Conference of Parties a few years ago. 76. Whilst those guidelines are not as such legally binding, they do constitute internationally applicable recommendations for implementation of the who Framework Convention by its Parties. They therefore also serve as a guide for the eu Member States which concluded that Framework Convention. 77. In these circumstances, the Union legislature could legitimately assume that rules on the use of menthol and other characterising brill open law (2018) 1-13
A reference to the guidelines and recommendations for the implementation of Article 5.3 is lacking in the judgment. In response to this case, the Ministry of Health, Welfare and Sport sent a letter and an accompanying document to the Dutch Parliament.33 In the accompanying document, the Minister of Health, Welfare and Sport explains that government contact with the tobacco industry should be reduced to a minimum. The document announces a number of further measures to monitor this contact.34 Clearly, the case had a spillover effect since it led to a modest change in governmental policy.
Conclusions
The Netherlands constitute a rare laboratory concerning the legal enforceability of fctc provisions in the domestic legal order. Due to the moderate flavours in tobacco products would soon be adopted at national level if uniform provisions were not introduced at Union level. 78. The reason for the fact, highlighted by some of the parties, that in reality hardly any national rules in this regard had been enacted in the eu Member States for a considerable period of time appears to be that the Commission had prepared for and initiated the legislative procedure for the adoption of the contested directive within the eu at more or less the same time as the who Guidelines appeared. 79. Furthermore, the Union legislature could reasonably assume that any national rules to implement the who Framework Convention would differ from one Member State to the next and thus lead to the creation of new obstacles to trade in the internal market unless a harmonisation measure was adopted at Union level. Those Guidelines do not stipulate any specific measures for the Parties to the Convention, but accord them extremely broad latitude; in particular, the Guidelines allow them to choose between prohibitions and mere restrictions on the use of flavouring ingredients in tobacco products and only contain examples of such ingredients. 80. Accordingly incorporist system in the Netherlands pertaining to the applicability of international law in the national legal order, the fctc provisions are directly applicable before the Dutch courts. Therefore, Dutch case law pays attention to fctc provisions. Two cases addressing Article 8.2 fctc demonstrate that in Dutch case law the circumstances of the case play a pivotal role in deciding whether the fctc provision concerned is legally enforceable in the national legal order. In the can i case Article 8.2 was considered to be legally enforceable and ensured that a national decree was set aside in respect of Article 8.2 fctc. However, in can ii the court judged that due to the different circumstances of the case it was insufficiently clear whether Article 8.2 fctc implied a total smoking ban. We observe that it is not unthinkable that the outcome of these cases was also different because different courts assessed them; hence, different courts may rely on different lines of reasoning.
In the case concerning the alleged close ties between the Dutch government and the tobacco industry, the court judged that Article 5.3 fctc was insufficiently unconditional to be legally enforceable in the national legal order. The complainants also brought up several human rights provisions; however, according to the court, Article 5.3 was insufficiently precise to lead to a further specification of these provisions.
The cop's guidelines and recommendations were not used in any of these judgments to interpret the relevant fctc provisions. They were not considered to form part of the fctc and thus were considered judicially non-binding. These recommendations and guidelines are aimed at concretizing the objective(s) and goal(s) of the concerned fctc provisions, and moreover at assisting State Parties in meeting their obligations under Articles 8.2 and 5.3. It is, therefore, regrettable that these standards were not taken into account. In other jurisdictions, however, there are cases where the cop's guidelines and recommendations have been taken into account. For instance, in the case between British American Tobacco Colombia and Coljuegos,35 which concerned a prohibition on tobacco companies that use promotional strategies, the Guidelines for the implementation of Article 13 fctc are taken into account. Moreover, in the decision, it is stated that fctc State Parties approved the guidelines to Article 13 fctc, which entails that these guidelines form a useful tool when interpreting the article. In addition, in this judgment, the guidelines are qualified as a subsequent agreement in accordance with the Vienna Convention on the Law of Treaties. In the case between British American Tobacco uk and the Secretary of State for Health, fctc guidelines were also taken into account: brill open law (2018) 1-13
In particular, the Government relied upon the fact that in the fctc contracting States were under obligations to meet the treaty objective to reduce continually and substantially the prevalence of tobacco use and exposure to tobacco smoke through the implementation of 'comprehensive tobacco control strategies' . The Government stated that since it became a party to the treaty in 2004 it had taken its international obligations very seriously. The Government recognised that the fctc guidelines were not binding. However, the fact that the contracting parties had agreed that the guidelines reflected their 'consolidated view of a desirable means of fulfilling their fctc obligations' was important.36
It is important to note, however, although the Dutch Courts do not take into account the fctc guidelines, the body of Dutch case law concerning tobacco control contributed considerably to an increasing debate in Dutch society about smoking bans and the ties between government and the tobacco industry.37 This increasing debate has so far resulted, in addition to other steps, in the gradual adoption of new measures to further reduce tobacco use,38 and a commitment in the new Dutch governmental agreement to embrace the tobacco-free generation and to increase tobacco-related taxes.39
Note
The manuscript was submitted on 20 December 2017. Developments after this date are not included.
